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I. INTRODUCTION 

Defendants violated Lawson’s constitutional rights.  This Court has already 

held Defendants’ conduct was unlawful.  Lawson has explained why their conduct 

was also unreasonable.  Defendants’ Answering Brief offers no meaningful 

rebuttal.  Therefore, Defendants are not entitled to the safe harbor of qualified 

immunity.  For several reasons, this Court should reverse.   

First, Defendants did not reasonably interpret the warrant upon which they 

relied to search Lawson’s home.  Uncontroverted testimony establishes that the 

supervising officer, Youngblood, did not even read the warrant.  Likewise, 

Defendants offer nothing to indicate that any line officer inquired about the scope 

and nature of the warrant.  In any event, Defendants’ interpretation of warrant is 

unreasonable.  Clearly established law requires warrants to be read in a 

commonsense manner.  Defendants’ interpretation defies commonsense, ignores 

the warrant condition’s purpose to determine probable cause, and lifts law 

enforcement into the magistrate’s position.  A reasonable officer would not read 

the warrant in such a manner. 

Second, Defendants fail to demonstrate specific facts establishing exigent 

circumstances.  Speculation alone cannot create an exigency, yet this is essentially 

Defendants’ position; they argue that wherever there is a controlled delivery, the 

attendant uncertainty creates exigent circumstances.  A reasonable officer would 
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know instead that articulable facts and particularized evidence are required for an 

exigency, and would have sought a valid warrant before entering Lawson’s home.   

Third, protective sweeps are quick searches of the premises to guard against 

dangerous persons.  They are limited in both scope and duration.  Defendants 

concede that they searched slowly and methodically, looking in places where no 

persons could hide.  A reasonable officer would have limited their search only to 

those places where persons might be present.  

Finally, because a warrantless seizure in a home requires a showing of both 

probable cause and exigency, and Defendants incontestably lacked exigency, 

Defendants are not entitled to qualified immunity.  

For all of these reasons, this Court should reverse the District Court’s order 

granting Defendants’ Motion for Summary Judgment.   

II. DEFENDANTS COULD NOT REASONABLY BELIEVE THAT THE 
CONTINGENCIES WERE SATISFIED. 

A. Defendants Could Not Have Relied On A “Reasonable 
Interpretation” Of A Warrant That They Never Read.  

1. Youngblood cannot evade his clearly established duty to 
read the warrant. 

As the supervising officer, Youngblood was obligated to read and 

understand the warrant.  Ramirez v. Butte-Silver Bow Cty., 298 F.3d 1022, 1028 

(9th Cir. 2002), aff’d Groh v. Ramirez, 540 U.S. 551 (2004).  The Ninth Circuit 

carefully considered the contours of this obligation in Ramirez.  There, Groh, the 

  Case: 15-35907, 02/23/2018, ID: 10776197, DktEntry: 38, Page 8 of 38



 

3 

supervising officer, led a team into Ramirez’s home, relying on a facially invalid 

warrant that failed to identify the items to be seized.  Id. at 1025.  Groh admitted 

that he failed to read the warrant, and the court denied him qualified immunity on 

that basis, noting that lead officers “are responsible for ensuring that they have 

lawful authority for their actions.”  Id. at 1027-28.  The Court elaborated:  

A key aspect of this responsibility is making sure that 
they have a proper warrant that in fact authorizes the 
search and seizure they are about to conduct.  The leaders 
. . . must actually read the warrant and satisfy 
themselves that they understand its scope and limitations, 
and that it is not defective in some obvious way. 

Id. at 1027 (emphasis added). 

Like Groh, Youngblood admits that he did not actually read the warrant.  

(SER 100.)  Yet despite the clear requirements Ramirez places on supervising 

officers, Defendants argue that Youngblood could delegate to his subordinates the 

responsibility of understanding the constitutional scope of his team’s conduct.  

(Answering Brief (“A.B.”) 25.)  Defendants cite no authority for the novel 

proposition that lead officers can outsource their individual constitutional 

obligations to others.  Nor can they:  Defendants’ argument is flatly at odds with 

Ramirez’s clearly established requirement that supervising officers “actually read 

the warrant.”  Ramirez, 298 F.3d at 1027 (emphasis added). 

Defendants attempt to sidestep Ramirez, arguing that its holding applies only 

when a warrant is clearly defective.  (A.B. 25.)  But the court in Ramirez never 
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cabined its holding to such situations.  Indeed, Defendants’ suggested limitation is 

circular—the obligation to read the warrant cannot apply only when the warrant is 

clearly invalid, because officers must actually read the warrant to determine its 

validity.  

As a last-ditch effort, Defendants argue that a lead officer’s failure to read a 

warrant cannot be remedied through a Bivens action.  (A.B. 25.)  Defendants miss 

the point.  Lawson’s position is not that Youngblood’s failure to read the warrant is 

an “independent constitutional violation” for which he seeks relief, but rather that 

Youngblood’s failure enabled the unconstitutional search.  Youngblood 

inaccurately believed that mere delivery to another location authorized entry.  

(RJN, Ex.3 at 5).  When informed of the warrant’s actual conditions, Youngblood 

admitted that the second condition was not satisfied, because the device “didn’t fail 

to transmit.”  (RJN, Ex.3 at 6.)  Had Youngblood actually read the warrant, he 

would have known the condition was not triggered, and that a search based on that 

condition would be unconstitutional.  He then could have “correct[ed] the error 

before going forward with the search,” Ramirez, 298 F.3d at 1028, by retrieving 

the package from Stella Place, stopping Valcarcel in her car, or securing the 

residence and applying for a new warrant.  He therefore should not be afforded 

qualified immunity.  
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2. No facts suggest the line officers inquired into the nature 
and scope of the warrant. 

While line officers, unlike lead officers, are not required to independently 

read and understand a warrant, they must nonetheless “ma[k]e inquiry as to the 

nature and scope of [the] warrant.”  Ramirez, 298 F.3d at 1028 (quoting Guerra v. 

Sutton, 783 F.2d 1371, 1375 (9th Cir. 1986)).  Defendants acknowledge that this is 

the legal standard, but they do not—and cannot—point to any facts in the record to 

demonstrate that they complied with it.  Indeed, the record indicates that at least 

one officer, Clementson, breached his duty to inquire.  (RJN, Ex.1 at 10 

(explaining that Clementson could not recall whether he knew that the warrant 

even had conditions prior to the operation).)  Where the only evidence in the record 

suggests that the line officers failed to understand the “source and extent of their 

authority to enter, search, and arrest,” there is, at the very least, a triable question 

as to whether Defendants acted “without knowledge of the details of the warrant 

under which [they] presume[d] to act” and thereby violated clearly established law.  

Guerra, 783 F.2d at 1375.  This warrants reversal. 

B. Defendants’ Interpretation Of The Warrant Defies Commonsense 
And Ignores Clearly Established Law. 

The Ninth Circuit has stressed that warrants must be read in a commonsense 

manner.  United States v. Vesikuru, 314 F.3d 1116, 1123 (9th Cir. 2002).  Here, the 
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single point of disagreement is whether Defendants’ suggested interpretation is a 

“commonsense” one.  There are several reasons the Court should conclude it is not. 

1. A device that continuously transmits a signal has not 
“failed” to transmit. 

The warrant’s second condition specifies that the officers may retrieve the 

package if its monitoring device “fails to transmit.”  (SER 155.)  Here, the device 

never failed to transmit—ever; what it did was the exact opposite:  transmit 

continuously throughout the entire relevant timeframe.  (See RJN, Ex.3 at 13-14.)  

Defendants try to sidestep this critical fact by contending that the warrant failed to 

transmit “whether the package had been opened.”  (A.B. 19-20.)  But that’s simply 

untrue—the device did indicate that the package was opened.  The monitoring 

device could transmit two alarm tones:  an initial steady tone to indicate the 

package was unopened, and a secondary staccato tone when the package was 

opened.  (SER 95.)  It was the staccato tone that sounded while the package was 

still in Defendants’ possession.  This transmission may have been a malfunction, 

but it was a transmission nonetheless.   

To consider the package’s uninterrupted transmission to be a “failure” to 

transmit, one would have to construe the word “fail” directly contrary to its 

ordinary meaning.  And while Defendants cite several cases in which courts have 

interpreted a warrant’s language broadly, none of these cases supports Defendants’ 

apparent position that a term may be construed to encompass its antonym.  For 
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example, the Ninth Circuit has held that “narcotics” includes methamphetamine, 

United States v. Marques, 600 F.2d 742, 751-52 (9th Cir. 1979), that a “residence” 

includes curtilage, United States v. Gorman, 104 F.3d 272, 275 (9th Cir. 1996), 

and “premises” encompasses a property’s buildings and structures, United States v. 

Williams, 687 F.2d 290, 293 (9th Cir. 1982).  In each of these cases, the Ninth 

Circuit interpreted words in ways that typify the commonsense understanding of 

the terms.  None of these cases supports the argument that a transmitter “fails” to 

transmit by continually transmitting. 

That Gregg requested the conditions in the warrant (SER 94-95) further 

undermines Defendants’ attempt to reinvent the word “fails.”  Gregg’s declaration 

states that he never “participat[ed] in a controlled delivery where any of the 

electronic devices had ever failed or malfunctioned during the delivery of the 

package.”  (SER 96.)  Because Gregg did not anticipate a malfunction when he 

applied for the warrant, he had no reason to believe a “failure” would include a 

malfunction.  Gregg’s statement makes clear that Defendants’ strained 

interpretation is an ex post justification.  

2. An interpretation that ignores the nature and purpose of 
anticipatory warrants is not commonsensical. 

The question of whether an interpretation is commonsensical is not an 

abstract linguistic exercise—the inquiry is contextual.  See Anderson v. Creighton, 

483 U.S. 635, 641 (1987) (qualified immunity analysis must include “the 
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information the searching officers possessed”).  Defendants knew that the 

malfunction occurred while the device was in their possession.  This critical fact 

shapes the inquiry into whether the device’s malfunction was a “failure” within the 

meaning of the warrant.    

For an anticipatory warrant to pass constitutional muster, its triggering 

conditions, once satisfied, must give rise to “a fair probability that contraband or 

evidence of a crime will be found” at the location described in the warrant.  United 

States v. Grubbs, 547 U.S. 99, 95 (2006).  A reasonable officer would recognize 

that Defendants’ suggested interpretation of the warrant would render this clearly 

established standard a nullity.  Because the device malfunctioned while it was still 

in Defendants’ custody, that malfunction conveyed absolutely nothing about 

anyone’s conduct, and could not inform whether “contraband or evidence of a 

crime w[ould] be found” in Lawson’s home.  Id.  Indeed, the device malfunctioned 

43 minutes before the package arrived at Lawson’s residence.  (See SER 43, 47.)  

Faced with two possible interpretations—the transmitter’s malfunction either was 

or was not a “failure”—Defendants urge an interpretation that flies in the face of 

the basic constitutional requirements for anticipatory warrants.  This cannot and 

should not be how reasonable officers determine the commonsense understanding 

of a warrant’s language.    
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3. Nor is it reasonable to interpret a warrant in a manner that 
disregards the magistrate judge’s role in the probable-cause 
determination. 

As Lawson’s Opening Brief (“O.B.”) explains , anticipatory warrants are 

uniquely prone to abuse.  (O.B. 35-37.)  These concerns are legitimate, and courts 

have widely acknowledged them.  (See id. (citing cases).)  Yet Defendants brush 

these concerns aside, focusing instead on the Supreme Court’s general recognition 

that anticipatory warrants are not per se unconstitutional.  (A.B. 22-23.)  The 

question is not whether anticipatory warrants are constitutional (they clearly can 

be); rather, the question is whether the Defendants have construed this warrant in a 

commonsense manner.   

It is the magistrate’s responsibility to define a condition that, when triggered, 

would render it probable that contraband or evidence of a crime would be found 

“when the warrant is executed.”  See Grubbs, 547 U.S. at 96 (emphasis added).  A 

device that malfunctions in police custody prior to a controlled delivery can 

suggest nothing about what state of affairs might exist at whatever time the officers 

choose to execute the warrant.  Thus, Defendants’ interpretation arms them with an 

allegedly pre-satisfied condition that leaves it to the police to determine whether 

probable cause for a search might exist at the time of the warrant’s execution.   

This is the exact danger courts have sought to protect against in cases 

involving anticipatory warrants.  See United States v. Hendricks, 743 F.2d 653, 655 
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(9th Cir. 1984) (explaining that an anticipatory warrant’s primary vice is the threat 

that police may commandeer the magistrate judge’s role in the probable-cause 

determination).  It is also squarely at odds with the fundamental protection of the 

Fourth Amendment, which entrusts the probable-cause determination to “a neutral 

and detached magistrate” rather than “the officer engaged in the often competitive 

enterprise of ferreting out crime.”  Johnson v. United States, 333 U.S. 10, 14 

(1948).  Defendants’ interpretation that circumvents the magistrate’s role cannot be 

held out as the commonsense interpretation of a reasonable officer.   

C. Defendants’ Concern Over Officer Safety Does Not Excuse Their 
Misplaced Reliance On The Warrant’s Second Condition. 

In urging the Court that their interpretation was reasonable, Defendants 

make much of the fact that they could not abort the mission due to concerns about 

Clementson’s safety.  However valid those concerns might be, they are, for present 

purposes, a red herring.  Nothing forced Defendants to rely on the warrant’s second 

condition to retrieve the package; they had several constitutionally viable options 

available to them.  For instance, they could have lawfully retrieved the package 

from the Stella Place residence once Clementson was safely away from the home, 

or at any moment in the subsequent 15 minutes.  (See SER 155 (authorizing entry 

if the “box is delivered and received by a person at 7100 Stella Pl #2”).)  Similarly, 

Defendants could have stopped Valcarcel in her car en route to Lawson’s home.  

They also could have relied on the warrant’s third condition and simply waited two 
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hours, or secured the house from outside and applied for a valid warrant.  In short, 

it was not a concern over Clementon’s safety that drove the officers’ conduct here, 

but rather their eagerness to see how far their investigation might take them.  They 

had options.  They chose not to exercise them.  They should not now be permitted 

to justify their actions under the shroud of purported safety concerns.  

III. NO REASONABLE OFFICER WOULD CONCLUDE THAT 
EXIGENT CIRCUMSTANCES EXISTED. 

A. A Reasonable Officer Would Not Have Thought Destruction Of 
Evidence Was Imminent. 

Warrantless searches of a home are presumptively unreasonable, and 

“exceptions to the warrant requirement are ‘few in number and carefully 

delineated.’”  Welsh v. Wisconsin, 466 U.S. 740, 748-49 (1984) (citation omitted).  

“[P]hysical entry of the home is the chief evil against . . . the Fourth Amendment,” 

and only a few emergency conditions justify warrantless entry.  Id. (citation 

omitted).  Entry based on exigent circumstances is a narrow exception to the 

warrant requirement, and “[t]he government bears a heavy burden of 

demonstrating that exceptional circumstance[.]”  United States v. Howard, 828 

F.2d 552, 555 (9th Cir. 1987) (citation omitted).  The government does not satisfy 

this burden with “speculation about what may or might have happened.”  Id. 

(citation omitted); United States v. Driver, 776 F.2d 807, 810 (9th Cir. 1985) 

(describing that the government’s “burden is not satisfied by leading a court to 
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speculate about what may or might have been the circumstances” requiring the 

warrantless entry).  Rather, warrantless entry based on exigent circumstances must 

be directly supported by “specific and articulable facts.”  Howard, 828 F.2d at 555 

(citation omitted).  Finally, the government must additionally “show that a warrant 

could not have been obtained in time.”  Id. (citations omitted). 

Here, Defendants have not, and cannot, point to any concrete facts indicating 

that destruction of evidence was imminent.  Rather, all evidence points away from 

exigency.  By the time they entered Lawson’s home, officers had already 

apprehended the main suspect, Valcarcel, far away from the house.  (SER 101-02.)  

Valcarcel was unarmed, and she cooperated with the officers.  (February 14, 2011 

Tr. 148, January 19, 2011 Tr. 162-63.)  See United States v. Reid, 226 F.3d 1020, 

1028 (9th Cir. 2000) (finding no exigency in part because there was no evidence of 

any violent actor).  She had admitted that the package’s contents were hers.  

(January 19, 2011 Tr. 163.)  No evidence indicates that she was aware she had 

been followed to Lawson’s home or that she had informed others of the officers’ 

presence or of the package.  The officers knew only that two elderly women were 

at the residence.  (SER 98.)  The officers had no reason to believe that anyone 

other than Valcarcel knew about the package.  (See January 19, 2011 Tr. 88 

(Clementson acknowledges that “you can’t assume that anyone knows what’s 

inside the box”).)  Furthermore, when the police actually entered the home, no one 
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was even in the house.  (See RJN, Ex.1 at 8, Ex.3 at 11-13.)  All the family 

members were on the back porch enjoying a barbeque, oblivious to the package 

lying unopened in an upstairs bedroom.  Id. 

Defendants make much of what might have happened had they not entered 

immediately, given that Valcarcel left the package in the house.  (See, e.g., A.B. 

30-31 (speaking generally of drug cases, but mentioning no specific facts as to this 

case).)  But the existence of evidence on the Lawson’s property does not itself 

create an exigency; rather “[t]here must be some proof that shows the removal or 

destruction of the evidence is imminent.”  Driver, 776 F.2d at 811 (emphasis 

added).1  Mere speculation and uncertainty on the part of the officers does not 

constitute exigent circumstances.  All the Defendants had to do was secure the 

premises from the outside until a new warrant had been obtained, or simply wait 

two hours and then enter, as authorized by the original warrant.  A reasonable 

officer in Defendants’ position would have understood this. 

                                              
1 Contrary to Defendants’ assertion, Driver and Bustamonte-Gamez do not support 
entry on the mere basis that an individual knew or might learn at any time that he 
was under police surveillance.  Rather, while “this Court has held that fear of 
discovery may itself be an exigent circumstance,” that fear was also accompanied 
by “a substantial likelihood that discovery had already occurred or was about to 
occur.”  Driver, 776 F.2d at 811; see United States v. Bustamante-Gamez, 488 F.2d 
4, 8-9 (9th Cir. 1973). 
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While courts have found exigent circumstances in prior controlled-delivery 

cases, exigencies do not necessarily exist whenever there is a controlled delivery, 

as Defendants assert (A.B. 26).  See Welsh, 466 U.S. at 754 (“[M]ere similarity to 

other cases involving the imminent destruction of evidence is not sufficient.”).  

The First Circuit’s opinion in DeMayo v. Nugent, 517 F.3d 11, 16 (1st Cir. 2008), 

typifies this point.  There, federal officers sought qualified immunity, claiming 

they reasonably believed exigent circumstances justified their warrantless search of 

a residence following a controlled delivery.  The court denied the request, finding 

that the federal agents, much like the Defendants here, did not act upon 

particularized, case-specific facts, which would have made clear that the “contents 

of the package were not in immediate danger of disposal and no threat had been 

posed” to police.  Id. at 16-17.  DeMayo thus refutes Defendants’ blanket 

characterization of controlled-delivery cases, which conveniently overlooks the 

government’s heavy burden to show specific and articulable facts pointing toward 

exigency in this case.  (See A.B. 26-27.)  

Furthermore, Defendants rely on cases that do not support their position, 

such as United States v. Hackett, 638 F.2d 1179 (9th Cir. 1980) and United States 

v. Paulino, 495 F. App’x 799 (9th Cir. 2012), because the factual scenarios in those 

cases differ materially from those present here.  The exigency in those cases did 

not arise merely by virtue of a controlled delivery, but rather because the change in 
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signal gave the officers clear and direct evidence that the boxes had been opened.  

Hackett, 638 F.2d at 1182; Paulino, 495 F. App’x at 801-02.  Such evidence is 

absent here.  Nothing in the record suggests anyone had opened or was likely to 

open the package.  Rather, Defendants merely operated on speculation, which does 

not equate to exigency.  

Defendants also mischaracterize the holding in United States v. Lawson, 499 

F. App’x 711 (9th Cir. 2012), as a novel decision diverging from then-existing law.  

(A.B. 28-30.)  The court in Lawson did not create a new standard demanding 

“essential” rather than “relevant” evidence.  Instead, the court merely applied the 

clearly established principle that the government has a heavy burden to show 

exigency, and correctly found that the facts fell far short of exigency.  Any 

difference in outcome from prior cases occurred because of the specific factual 

differences between the cases, not because the court applied a novel standard. 

Finally, Defendants’ assertion that the lack of controlling or factually similar 

precedent supports a finding of qualified immunity is over-simplistic and 

overlooks a robust body of caselaw.  As previously articulated by this Court: 

If qualified immunity provided a shield in all novel 
factual circumstances, officials would rarely, if ever, be 
held accountable for their unreasonable violations of the 
Fourth Amendment.  Otherwise, officers would escape 
responsibility for the most egregious forms of conduct 
simply because there was no case on all fours prohibiting 
that particular manifestation of unconstitutional conduct.  
That result would not properly balance the competing 
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goals to hold public officials accountable when they 
exercise power irresponsibly and the need to shield 
officials from harassment, distraction, and liability when 
they perform their duties reasonably. 

Mattos v. Agarano, 661 F.3d 433, 442 (9th Cir. 2011) (citations and internal 

quotations omitted); see also Hope v. Pelzer, 536 U.S. 730, 741 (2002) (“[A] 

general constitutional rule already identified in the decisional law may apply with 

obvious clarity to the specific conduct in question, even though the very action in 

question has [not] previously been held unlawful . . . .”) (citation and internal 

quotations omitted). 

Simply put, in 2010, it was clearly established that entry based on exigency 

was a narrow exception to the warrant requirement that must be justified by 

specific and articulable facts.  See e.g., Howard, 828 F.2d at 555 (noting only 

specific and articulable facts satisfy the heavy burden of demonstrating exceptional 

circumstances required for departure from the warrant requirement); LaLonde v. 

Cty. of Riverside, 204 F.3d 947, 956-57 (9th Cir. 2000) (holding that there must be 

more than “mild exigency” and speculation to qualify as exigent circumstances); 

Reid, 226 F.3d at 1028 (holding that the government only meets their heavy burden 

to show exigency with particularized evidence); United States v. Tarazon, 989 F.2d 

1045, 1049 (9th Cir. 1993) (“Mere speculation regarding the presence of drugs on 

a premises and the danger of their destruction is not sufficient to show exigent 

circumstances.”) (citation omitted).  This principle controls the facts of this case, 
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and Defendants cannot escape accountability merely based on the factual novelty 

of this case. 

B. Defendants Fail To Show Why A Reasonable Officer Would Not 
Have Sought A Warrant.  

At the time of Defendants’ entry, it was clearly established that exigent 

circumstances required officers to demonstrate that they could not reasonably 

obtain a warrant.  E.g., Howard, 828 F.2d at 555; Reid, 226 F.3d at 1028. 

Accordingly, a reasonable officer would have known to seek a warrant for 

Lawson’s home prior to assuming exigency justified entry.  Defendants offer no 

compelling reason why they failed to do so.  Rather than point to specific facts that 

might have prevented them from obtaining a warrant, Defendants once again seek 

shelter in their speculation.  Suspects often destroy evidence, they reason; some 

have even flushed cocaine down the toilet.  (See A.B. 30-31 (citing Kentucky v. 

King, 563 U.S. 452, 461 (2011).)  

Here too, as above, what might have happened matters far less than what the 

officers could reasonably believe was happening.  Howard, 828 F.2d at 555.  The 

analysis would be altogether different if the record indicated that the officers heard 

flushing noises, or that they saw movement within the house, or that they saw 

someone else enter the home, et cetera.  But the record indicates none of that.  As 

discussed above (see infra p. 12-13), the record instead reflects a relatively stable 

set of affairs, with no indication that anyone besides Valcarcel knew about the 
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package.  Certainly, under the circumstances, Defendants might have wondered 

whether some unknown actor had found the package and discovered the 

transmitter.  But such concerns, to the extent they existed, were not based on facts 

known to Defendants, but rather the world of facts unknown to them—the world of 

potential facts that might have been.  Defendants’ speculation as to what could 

have been happening in Lawson’s home is not enough to justify their failure to 

obtain—or even seek—a warrant.  

The cases Defendants cite are largely inapplicable here.  In United States v. 

Morgan, 744 F.2d 1215 (6th Cir. 1984), unlike here, obvious and urgent 

circumstances compelled immediate action on the part of law enforcement. There, 

DEA agents intercepted a suitcase of narcotics bound from Detroit to Nashville; 

the agents had 20 to 50 minutes to search the suitcase, seize the drugs, repack the 

suitcase, and put it on a plane to Nashville, where the waiting suspect had already 

inquired about the shipment. Id. at 1217-18.  The court recognized that “there was 

a legitimate and reasonable fear that the [suspect] might never be apprehended 

successfully if the controlled delivery on a flight to leave in a short time were not 

effectuated.”  Id. at 1222.  Nothing here suggests that the Defendants faced similar 

time constraints.   

Likewise, Defendants’ reliance on United States v. Andersson, 813 F.2d 

1450 (9th Cir. 1987) is misplaced because that case involved a series of rapidly 
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unfolding events and the difficulty of obtaining a warrant after midnight, whereas 

here, there was a team of at least ten officers and surveillance agents conducting an 

operation in the middle of the day.  Id. at 1455.  Defendants complain that much of 

the time was spent following Valcarcel in the car, but surely not every officer 

involved was tailing her.  Furthermore, it is unclear why they could not have 

merely secured the premises upon arrival while waiting to obtain a warrant.  See 

Reid, 226 F.3d at 1028 (finding no exigency in part because the officers could not 

explain they “could not have simply staked out the apartment while waiting for a 

warrant”).  The government has not shown why any of the officers could not have 

left to obtain a warrant during the normal operating hours of the local courthouse.   

Moreover, Defendants have not adequately explained why they were unable 

to obtain—or at least seek—a telephonic warrant.  Defendants had been instructed 

on how to obtain a warrant, and even the initial warrant noted that warrants can be 

issued by telephone.  (SER 99, 106-07, 153.).  Here too, Defendants rely on 

Morgan as justification for their inaction.  (A.B. 31-32.)  But as discussed above, 

the agents in Morgan had only a frenetic 20- to 50-minute window in which to act, 

which is why the court there recognized that the agents reasonably believed a 

telephonic warrant was unavailable.  Morgan, 744 F.2d at 1222.  Defendants here 

were not under such hurried time constraints, and they offer no explanation for 
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why one of the multiple agents involved could not have picked up a cell phone the 

moment Valcarcel picked up the package from Stella Place. 

Finally, the length of time it took Gregg to get a warrant does not show that 

the officers could not have obtained a warrant in time.  The three hours it took to 

get the warrant was not the result of administrative delay or the fault of the 

magistrate judge.  Rather, it took Gregg three hours to get a warrant because he had 

Officer Doll sign the affidavit he wrote up.  (SER 98, 106.)  The magistrate judge 

justifiably denied the warrant application because of this improper procedure, and 

suggested that Gregg attest to his own affidavit, which would be the quickest way 

to remedy the defect.  (SER 106.) 

IV. THE PROTECTIVE SWEEPS VIOLATED LAWSON’S CLEARLY 
ESTABLISHED CONSTITUTIONAL RIGHTS. 

Officers may conduct a protective sweep only where there are “articulable 

facts which, taken together with the rational inferences from those facts, would 

warrant a reasonably prudent officer in believing that the area to be swept harbors 

an individual posing a danger to those on the arrest scene.”  Maryland v. Buie, 494 

U.S. 325, 334 (1990).  A protective sweep is “not a full search of the premises,” 

but rather “a quick and limited search of premises . . . to protect the safety of police 

officers or others.”  Id. at 326-27.  A protective sweep must last “no longer than is 

necessary to dispel the reasonable suspicion of danger and . . . no longer than it 

takes to complete the arrest and depart the premises.”  Id. at 335-36.  Because a 
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protective sweep is so limited in nature, even small actions, like the opening of just 

one drawer, preclude officers from qualified immunity.  Cuevas v. De Roco, 531 

F.3d 726, 737 (9th Cir. 2008).  Here, Defendants’ protective sweeps went far 

beyond these clearly established limitations. 

A. Defendants’ Purported Protective Sweeps Were In Fact Slow, 
Methodical Searches. 

Defendants claim their expansive and repeated protective sweeps were 

within the bounds of the Fourth Amendment.  Yet, Defendants concede the second 

“sweep” was slow and methodical, in direct contrast to the clearly established law 

requiring that protective sweeps to be quick and limited.2  (A.B. 34.)  See Buie, 494 

U.S. at 327.  This admission is corroborated by the record, specifically by 

testimony from Mrs. Lawson and Harold Lawson, both of whom heard the officers 

rummaging through the occupants’ personal belongings.  (RJN, Ex. 3 at 17, 18 

(Mrs. Lawson), 19-20 (Harold Lawson).)  Furthermore, Defendants’ purported 

“sweeps” went far beyond what was necessary to locate dangerous individuals (of 

whom they had no evidence) when they stormed Lawson’s home.  They looked at 

private information on a computer screen, read detailed luggage tags, and searched 

                                              
2 Although Defendants now couch these sweeps as merely two phases of one 
protective sweep, Defendants by their own admission have consistently referred to 
these sweeps as two separate searches.  (E.g., January 19, 2011 Tr. 30-31, 53, 99-
100, February 14, 2011 Tr. 77-78.) 
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behind the computer to find a black ceramic container.  (SER 75, 89.)  Moreover, 

the officers illegally directed the National Guard photographer to come in and take 

pre-search photos, despite knowing there was no search warrant.  (February 14, 

2011 Tr. 13-14.)  See al-Kidd v. Ashcroft, 580 F.3d 949, 965 (9th Cir. 2009) 

(reversed on other grounds) (acknowledging liability where officers directly 

participated in the illegal action, or, while supervising, set into motion actions “by 

others . . . which they knew or reasonably should have known would cause others 

to inflict constitutional injury”).   

Defendants rely on United States v. Paopao, 469 F.3d 760 (9th Cir. 2006), to 

justify their repeated searches of the premises.  (A.B. 34-35.)  But Paopao provides 

no safe harbor for Defendants.  There, law enforcement entered a three-bedroom 

apartment and conducted a protective sweep lasting less than one minute.  Id. at 

763.  On the way out, one officer noted a space between a couch and the wall.  Id.  

Concerned someone could have been hiding there, the officer walked across the 

room and checked behind the couch.  Id.  The court held that because the view 

behind the sofa was obstructed, it was reasonable for an officer to suspect that 

someone could be hiding there, even after the officers had already completed the 

preliminary sweep.  Id. at 767.  Moreover, the officer’s secondary search behind 

the sofa was quick and limited.  Id. (citing Buie, 494 U.S. at 335-36). 
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Paopao makes clear that a reasonable protective sweep is appropriately 

limited and available only to assuage officers’ immediate safety concerns.  Despite 

Defendants’ assertions, Paopao does not hold that any secondary protective sweep 

is justified, nor does it justify the sweeps Defendants conducted here.  Unlike the 

narrow secondary sweep in Paopao, Defendants’ secondary search was expansive 

and not limited solely to areas previously obstructed from view.  Furthermore, 

unlike the Paopao officer’s immediate concern that someone was hiding behind 

the sofa, here Defendants had already detained everyone on the porch prior to the 

secondary protective sweep.  (January 19, 2011 Tr. 98-99.)  Defendants’ 

justification for the second sweep was instead that they needed to go back and look 

for “hazards” such as “gas stoves turned on,” or “open flames,” or “anything that 

might ‘blow [them] up or shoot [them].’”  (A.B. 34.)  But no facts suggest 

Defendants believed these hazards existed, and nothing explains why two searches 

might have been necessary to identity such dangers. Thus, taking Defendants’ 

concession that the sweeps were slow and methodical, the testimonies of Lawson’s 

mother and brother, the duality of the protective sweeps, and the fact that the 

magistrate judge found portions of the sweep improper, there is at the very least a 

genuine issue of material fact as to the reasonableness of the protective sweep.3 

                                              
3 Defendants assert that in any event an illegal protective sweep was harmless.  But 

(continued...) 
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B. Defendants’ Protective Sweeps Far Exceeded Reasonable Time 
Limits. 

Protective sweeps are limited in time and typically only last a couple 

minutes.  See, e.g., United States v. Noushfar, 78 F.3d 1442, 1448 (9th Cir. 1996) 

(finding a half hour long protective sweep unreasonable); Paopao, 469 F.3d at 763 

(permissible protective sweep of a three-room gambling house took less than a 

minute); United States v. Hromada, 49 F.3d 685, 690 (11th Cir. 1995) (valid 

protective sweep of a home lasted one minute).  For example, in United States v. 

Nora, No. CR 09-92 SVW, 2010 WL 11463635, at *19 (C.D. Cal. Feb. 3, 2010) 

(reversed on other grounds), the court held that a fifteen-minute protective sweep 

conducted by ten officers of a six-room house was unreasonable (reversed on other 

grounds).  The court noted it was “highly unlikely that a search limited to a cursory 

inspection of those places where a person could be found in a house this size, with 

several officers, could have taken 15 to 30 minutes to complete.”  Id.  “It is the 

prosecution’s burden to show that a protective sweep was justified under the 

circumstances.”  Id. at *18. 

Although Defendant Dahlstrom testified that the protective sweeps only took 

                                              
(...continued) 
 
the amount of damages is irrelevant to the qualified immunity analysis.  Cuevas, 
531 F.3d at 735-36 (denying the officer qualified immunity despite the likely 
minimal damages). 
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ten minutes, Harold Lawson and Mrs. Lawson both testified to hearing noises later 

than this.  (February 14, 2011 Tr. 99 (Dahlstrom), RJN, Ex. 3 at 17, 18 (Mrs. 

Lawson), 19-20 (Harold Lawson)).  At the very least there is a genuine issue of 

material fact as to how long the protective sweeps actually lasted, especially 

because the officers did not subsequently depart the premises.  See United States v. 

Akrawi, 920 F.2d 418, 419-421 (6th Cir.1990) (protective sweep unreasonable 

where “the agents inexplicably remained in the house for forty-five minutes” and 

swept for an undetermined time during that interval).  However, even crediting 

Dahlstrom’s testimony, the sweeps were still unreasonable.  Given that this was a 

small, three-bedroom house and more than ten officers conducted the sweep, there 

is no indication why a limited, cursory inspection (or even two) should have taken 

even ten minutes.  See Nora, 2010 WL 11463635, at *18. 

In any event, the Court should not constrain its inquiry to the ten minutes 

Dahlstrom cites.  Defendants were in Lawson’s residence for four hours.  (SER 28, 

73.)  They assert that this timeframe was reasonable, relying on a single, 

unordained citation to the Supreme Court’s opinion in Segura v. United States, 468 

U.S. 796 (1984).  (A.B. 35.)  While the court in Segura upheld law enforcement’s 

decision to secure an apartment from within, it also recognized that initially 

reasonable seizures “may become unreasonable as a result of its duration or for 

other reasons.”  Id. at 812.  For example, evidence of officers exploiting their time 
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in the house or acting in bad faith may render a seizure of a residence 

unreasonable, regardless of the amount of time spent inside.  Id.   

Moreover, if, as Defendants suggest, Segura allows officers to indefinitely 

seize a residence from within, then what practical difference is there between 

sweeping a residence and securing it?  Such a rule would result in a perverse 

incentive for officers to do just what the Defendants did here—remain in a 

residence indefinitely following a protective sweep under the auspice of “securing” 

the residence.  Were Segura read in such a manner, it would effectively neuter 

Buie’s straightforward directive:  “The sweep [must last] no longer than is 

necessary to dispel the reasonable suspicion of danger and in any event no longer 

than it takes to complete the arrest and depart the premises.”  Buie, 494 U.S. 

at 326 (emphasis added); see also United States v. Oguns, 921 F.2d 442, 447 (2d 

Cir. 1990) (“Once police eliminate the dangers that justify a security sweep . . . 

they must, barring other exigencies, leave the residence.  Were this not the rule, 

searches begun as minor intrusions on domestic privacy would expand beyond 

their legitimate purposes.”). 

Furthermore, the facts here suggest that the officers were not acting in good 

faith.  First, in contrast to the officers in Paulino, Defendants did not depart the 
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premises once the house was swept.4  Paulino, 495 F. App’x at 801.  The record 

offers no explanation for why Defendants could not have secured the house from 

the outside, and yet the officers instead remained inside, roaming around the 

residence and making themselves comfortable.  (January 19, 2011 Tr. 104.)  There 

is testimony that the officers were rummaging about, milling around the master 

bedroom, and still actively searching for evidence, though it was clear by this point 

there were no threats to their safety.  (RJN, Ex. 3 at 15-20.)  Further, the officers 

ate snacks and freely used the facilities in the home.  (January 19, 2011 Tr. 112.)  

The officers also instructed the National Guard (over the National Guard’s 

objection) to take 64 photographs in the house, even though a warrant had not yet 

been issued.  (February 14, 2011 Tr. 13-14.)  The time the officers spent in 

Lawson’s home was not the result of an administrative delay, nor was it to secure 

the house overnight, as in Segura.  Rather, the officers’ four-hour occupation of 

Lawson’s home was the result of the time it took to correct an error they made in 

improperly filling out a warrant application.  At a minimum, a triable question as 

to the motives behind the officers’ conduct in Lawson’s home is enough to warrant 

reversal. 
                                              
4 Although Segura notes that the method of how a residence is secured does not 
require a different result under the Fourth Amendment, some courts have noted 
that decisions to secure from the outside, rather than the inside, indicates a greater 
demonstration of good faith.  See Paulino, 495 F. App’x at 801. 
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V. DEFENDANTS VIOLATED CLEARLY ESTABLISHED LAW BY 
ARRESTING LAWSON WITHOUT A VALID WARRANT AND 
ABSENT EXIGENT CIRCUMSTANCES. 

The warrant did not authorize Defendants to enter Lawson’s home.  (See 

supra Part I.)  In the context of warrantless in-home arrests, the Ninth Circuit has 

explained that police officers must “have both probable cause and exigent 

circumstances.”  Hopkins v. Bonvicino, 573 F.3d 752, 773-74 (9th Cir. 2009) 

(emphasis added).  Even assuming that Defendants developed probable cause, 

Defendants have not demonstrated exigent circumstances to justify seizing Lawson 

without a warrant.  (See supra Part II.)  Thus, Defendants’ arrest of Lawson 

violated clearly established law. 

VI. THE UNANSWERED QUESTION OF WHO AUTHORIZED THE 
SEARCH AND OTHER FACTUAL DISPUTES PRECLUDE 
SUMMARY JUDGMENT. 

One fundamental factual question remains unanswered:  Who authorized the 

unlawful search into Lawson’s home?  The record is not simply ambiguous; it is 

internally contradictory.  Some officers claim Youngblood authorized the search, 

whereas others allege Gregg did.  (O.B. 18.)  This factual dispute concerns a 

material issue in this case and should preclude summary judgment. 

Youngblood admitted that he did not read the warrant.  If he ordered the 

search,  Defendants cannot claim that they lawfully entered Lawson’s home under 

color of the fails-to-transmit condition, because one who does not read a document 
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cannot claim to be acting pursuant to it.  The question then becomes whether it is 

unreasonable for an officer who failed to “ensur[e] that they [had] lawful authority 

for their actions” violates clearly established law by ordering an unlawful search of 

a home.  Ramirez, 298 F.3d at 1027.  Because Ramirez’s mandate is clearly 

established, a court should deny the officers qualified immunity under this 

scenario. 

VII. THE COURT’S ORDER REGARDING GOOD FAITH AND 
SUPPRESSION. 

If, however, Gregg authorized the search, the Court would need to analyze 

whether the interpretation of the warrant, claim of exigent circumstances, and 

subsequent repeated searches were unreasonable.  Because this material fact cannot 

be answered by the record, the court should deny summary judgment and allow the 

issue to be heard below. On June 7, 2017, the Court ordered the parties to discuss 

the relationship between good faith and suppression.  (See Dkt. No. 17.)  However, 

Lawson’s civil action does not directly involve suppression, a conclusion the 

government also reaches.  (O.B. 16-17.)  Lawson’s Opening Brief argues that the 

officers acted in bad faith by entering and continuously searching Lawson’s home.  

(O.B. at 57-58.)  If the Court seeks more detailed briefing on this issue, Lawson 

will gladly fulfill the Court’s request pursuant to further instruction.   
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VIII. CONCLUSION. 

For the foregoing reasons, and those discussed in Lawson’s opening brief, 

the Court should reverse.  
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